REPORT

107TH CONGRESS
HOUSE OF REPRESENTATIVES 107—184

1st Session

PROVIDING FOR CONSIDERATION OF H.R. 2563, BIPARTISAN
PATIENT PROTECTION ACT

AuaguUsT 2 (legislative day, AUGUST 1), 2001.—Referred to the House Calendar and
ordered to be printed

Mr. Goss, from the Committee on Rules, submitted the following

REPORT

[To accompany H. Res. 219]

The Committee on Rules, having had under consideration House
Resolution 219, by a record vote of 7 to 3, report the same to the
House with the recommendation that the resolution be adopted.

SUMMARY OF PROVISIONS OF THE RESOLUTION

The resolution provides for consideration of H.R. 2563, the Bipar-
tisan Patient Protection Act, under a structured rule. The rule pro-
vides two hours of general debate equally divided and controlled by
the chairman and ranking minority member of the Committee on
Energy and Commerce, the Committee on Ways and Means and
the Committee on Education and the Workforce. The rule waives
all points of order against consideration of the bill.

The rule makes in order only the amendments printed in the
Rules Committee report accompanying the resolution, which may
be offered only in the order printed in the report, may be offered
only by a Member designated in the report, shall be considered as
read, shall be debatable for the time specified in the report equally
divided and controlled by the proponent and an opponent, shall not
be subject to amendment, and shall not be subject to a demand for
division of the question in the House or in the Committee of the
Whole. The rule waives all points of order against the amendments
printed in the report.

Finally, the rule provides one motion to recommit with or with-
out instructions.

COMMITTEE VOTES

Pursuant to clause 3(b) of House rule XIII the results of each
record vote on an amendment or motion to report, together with
the names of those voting for and against, are printed below:
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Rules Committee record vote No. 40

Date: August 1, 2001.

Measure: H.R. 2563.

Motion By: Mr. Frost.

Summary of Motion: To make in order the amendment in the na-
ture of a substitute by Representatives Ganske and Dingell which
is identical to H.R. 2563, but adds Title VIII, which fully offsets the
bill with non-Medicare and non-Social Security surplus dollars by
clarifying the customs user fees will be extended through 2011
rather than 2006. Also makes a series of changes to the tax code
to reduce fraudulent tax shelters by clarifying and slightly
strengthening the economic substance doctrine, modifying penalty
provisions in circumstances involving tax avoidance strategies that
{1ave no economic substance, and halting the importation of foreign
osses.

Results: Defeated 3 to 6.

Vote by Member: Goss—nay; Linder—nay; Pryce—nay; Hastings
(WA)—nay; Myrick—nay; Frost—yea; Hall—yea; Hastings (FL)—
yea; Dreier—nay.

Rules Committee record vote No. 41

Date: August 1, 2001.

Measure: H.R. 2563.

Motion By: Mr. Goss.

Summary of Motion: To report the resolution.

Results: Agreed to 7 to 3.

Vote by Member: Goss—yea; Linder—yea; Pryce—yea; Hastings
(WA)—yea; Myrick—yea; Sessions—yea; Frost—nay; Hall—nay;
Hastings (FL)—nay; Dreier—yea.

SUMMARY OF AMENDMENTS MADE IN ORDER UNDER THE RULE

(Summaries derived from information provided by sponsors.)

Thomas/Lipinski/Fletcher/Phelps/Johnson, Sam/Dooley/Cooksey/
Lucas (KY)/Hunter: Adds Association Health Plans to the bill and
strikes section 511 (Limitations on Number of Medical Savings Ac-
counts (MSAs)), replacing it with fully expanded MSAs. (40 min-
utes)

Norwood: Provides patient protections and the right to inde-
pendent medical review for denials of medical care by the health
plan; guarantees patients new federal remedies to hold their health
plans accountable when they have been injured by wrongful denial
or delay of medical care; allows cases against employers to be re-
moved to federal court by the defendant; allows cases against
health insurers to be heard in state court; allows employers to des-
ignate decision makers who will have sole liability for benefit deter-
minations; ensures that patients must exhaust the independent
medical review process before seeking expanded damages in court;
allows patients to seek injunctive relief at any time for irreparable
harm; allows unlimited economic damages in both federal and state
court; limits non-economic damages at $1.5 million; provides that
punitive damages will be capped at $1.5 million and will be avail-
able only where the designated decision maker fails to comply with
the independent medical reviewer’s decision that the claim for ben-
efits should be granted; and limits class action lawsuits under
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ERISA and RICO to participants in a group health plan estab-
lished by a single plan sponsor. (60 minutes)

Thomas/Cox/Sensenbrenner/Tauzin/Boehner: Reforms the med-
ical malpractice laws for health care providers to place time limits
on lawsuits, cap damages, establish the collateral source rule, pro-
vide for several liability, and protect against lawsuits for products
that meet FDA standards. Grandfathers existing laws and allows
future state laws to supercede federal standards. (40 minutes)

Text of Amendments made in order under the rule:

1. AN AMENDMENT TO BE OFFERED BY REPRESENTATIVE THOMAS OF
CALIFORNIA, OR REPRESENTATIVE LIPINSKI OF ILLINOIS, OR A DES-
IGNEE, DEBATABLE FOR 40 MINUTES

Insert before section 401 the following heading (and conform the
table of contents accordingly):

Subtitle A—General Provisions

In section 301(a), insert “subtitle A of” before “title IV”.
Add at the end of title IV the following new subtitle (and conform
the table of contents accordingly):

Subtitle B—Association Health Plans

SEC. 421. RULES GOVERNING ASSOCIATION HEALTH PLANS.

(a) IN GENERAL.—Subtitle B of title I of the Employee Retire-
ment Income Security Act of 1974 is amended by adding after part
7 the following new part:

“PART 8—RULES GOVERNING ASSOCIATION HEALTH PLANS

“SEC. 801. ASSOCIATION HEALTH PLANS.

“(a) IN GENERAL.—For purposes of this part, the term ‘associa-
tion health plan’ means a group health plan whose sponsor is (or
is deemed under this part to be) described in subsection (b).

“(b) SPONSORSHIP.—The sponsor of a group health plan is de-
scribed in this subsection if such sponsor—

“(1) is organized and maintained in good faith, with a con-
stitution and bylaws specifically stating its purpose and pro-
viding for periodic meetings on at least an annual basis, as a
bona fide trade association, a bona fide industry association
(including a rural electric cooperative association or a rural
telephone cooperative association), a bona fide professional as-
sociation, or a bona fide chamber of commerce (or similar bona
fide business association, including a corporation or similar or-
ganization that operates on a cooperative basis (within the
meaning of section 1381 of the Internal Revenue Code of
1986)), for substantial purposes other than that of obtaining or
providing medical care;

“(2) is established as a permanent entity which receives the
active support of its members and requires for membership
payment on a periodic basis of dues or payments necessary to
maintain eligibility for membership in the sponsor; and
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“(3) does not condition membership, such dues or payments,
or coverage under the plan on the basis of health status-re-
lated factors with respect to the employees of its members (or
affiliated members), or the dependents of such employees, and
does not condition such dues or payments on the basis of group
health plan participation.

Any sponsor consisting of an association of entities which meet the
requirements of paragraphs (1), (2), and (3) shall be deemed to be
a sponsor described in this subsection.

“SEC. 802. CERTIFICATION OF ASSOCIATION HEALTH PLANS.

“(a) IN GENERAL.—The applicable authority shall prescribe by
regulation, through negotiated rulemaking, a procedure under
which, subject to subsection (b), the applicable authority shall cer-
tify association health plans which apply for certification as meet-
ing the requirements of this part.

“(b) STANDARDS.—Under the procedure prescribed pursuant to
subsection (a), in the case of an association health plan that pro-
vides at least one benefit option which does not consist of health
insurance coverage, the applicable authority shall certify such plan
as meeting the requirements of this part only if the applicable au-
thority is satisfied that the applicable requirements of this part are
met (or, upon the date on which the plan is to commence oper-
ations, will be met) with respect to the plan.

“(c) REQUIREMENTS APPLICABLE TO CERTIFIED PLANS.—An asso-
ciation health plan with respect to which certification under this
part is in effect shall meet the applicable requirements of this part,
effective on the date of certification (or, if later, on the date on
which the plan is to commence operations).

“(d) REQUIREMENTS FOR CONTINUED CERTIFICATION.—The appli-
cable authority may provide by regulation, through negotiated rule-
making, for continued certification of association health plans
under this part.

“(e) CLASS CERTIFICATION FOR FULLY INSURED PLANS.—The ap-
plicable authority shall establish a class certification procedure for
association health plans under which all benefits consist of health
insurance coverage. Under such procedure, the applicable authority
shall provide for the granting of certification under this part to the
plans in each class of such association health plans upon appro-
priate filing under such procedure in connection with plans in such
class and payment of the prescribed fee under section 807(a).

“(f) CERTIFICATION OF SELF-INSURED ASSOCIATION HEALTH
PLANS.—An association health plan which offers one or more ben-
efit options which do not consist of health insurance coverage may
be certified under this part only if such plan consists of any of the
following:

“(1) a plan which offered such coverage on the date of the en-
actment of the Bipartisan Patient Protection Act,

“(2) a plan under which the sponsor does not restrict mem-
bership to one or more trades and businesses or industries and
whose eligible participating employers represent a broad cross-
section of trades and businesses or industries, or

“(8) a plan whose eligible participating employers represent
one or more trades or businesses, or one or more industries,
consisting of any of the following: agriculture; equipment and
automobile dealerships; barbering and cosmetology; certified
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public accounting practices; child care; construction; dance,
theatrical and orchestra productions; disinfecting and pest con-
trol; financial services; fishing; foodservice establishments; hos-
pitals; labor organizations; logging; manufacturing (metals);
mining; medical and dental practices; medical laboratories;
professional consulting services; sanitary services; transpor-
tation (local and freight); warehousing; wholesaling/distrib-
uting; or any other trade or business or industry which has
been indicated as having average or above-average risk or
health claims experience by reason of State rate filings, denials
of coverage, proposed premium rate levels, or other means
demonstrated by such plan in accordance with regulations
which the Secretary shall prescribe through negotiated rule-
making.

“SEC. 803. REQUIREMENTS RELATING TO SPONSORS AND BOARDS OF

TRUSTEES.

“(a) SPONSOR.—The requirements of this subsection are met with
respect to an association health plan if the sponsor has met (or is
deemed under this part to have met) the requirements of section
801(b) for a continuous period of not less than 3 years ending with
the date of the application for certification under this part.

“(b) BOARD OF TRUSTEES.—The requirements of this subsection
are met with respect to an association health plan if the following
requirements are met:

“(1) F1scAL CONTROL.—The plan is operated, pursuant to a
trust agreement, by a board of trustees which has complete fis-
cal control over the plan and which is responsible for all oper-
ations of the plan.

“(2) RULES OF OPERATION AND FINANCIAL CONTROLS.—The
board of trustees has in effect rules of operation and financial
controls, based on a 3-year plan of operation, adequate to carry
out the terms of the plan and to meet all requirements of this
title applicable to the plan.

“(3) RULES GOVERNING RELATIONSHIP TO PARTICIPATING EM-
PLOYERS AND TO CONTRACTORS.—

“(A) IN GENERAL.—Except as provided in subparagraphs
(B) and (C), the members of the board of trustees are indi-
viduals selected from individuals who are the owners, offi-
cers, directors, or employees of the participating employers
or who are partners in the participating employers and ac-
tively participate in the business.

“(B) LIMITATION.—

“(i) GENERAL RULE.—Except as provided in clauses
(i1) and (iii), no such member is an owner, officer, di-
rector, or employee of, or partner in, a contract admin-
istrator or other service provider to the plan.

“(ii) LIMITED EXCEPTION FOR PROVIDERS OF SERVICES
SOLELY ON BEHALF OF THE SPONSOR.—Officers or em-
ployees of a sponsor which is a service provider (other
than a contract administrator) to the plan may be
members of the board if they constitute not more than
25 percent of the membership of the board and they
do not provide services to the plan other than on be-
half of the sponsor.
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“(iiil) TREATMENT OF PROVIDERS OF MEDICAL CARE.—
In the case of a sponsor which is an association whose
membership consists primarily of providers of medical
care, clause (i) shall not apply in the case of any serv-
ice provider described in subparagraph (A) who is a
provider of medical care under the plan.

“(C) CERTAIN PLANS EXCLUDED.—Subparagraph (A) shall
not apply to an association health plan which is in exist-
ence on the date of the enactment of the Bipartisan Pa-
tient Protection Act.

“(D) SOLE AUTHORITY.—The board has sole authority
under the plan to approve applications for participation in
the plan and to contract with a service provider to admin-
ister the day-to-day affairs of the plan.

“(c) TREATMENT OF FRANCHISE NETWORKS.—In the case of a
group health plan which is established and maintained by a fran-
chiser for a franchise network consisting of its franchisees—

“(1) the requirements of subsection (a) and section 801(a)(1)
shall be deemed met if such requirements would otherwise be
met if the franchiser were deemed to be the sponsor referred
to in section 801(b), such network were deemed to be an asso-
ciation described in section 801(b), and each franchisee were
deemed to be a member (of the association and the sponsor) re-
ferred to in section 801(b); and

“(2) the requirements of section 804(a)(1) shall be deemed
met.

The Secretary may by regulation, through negotiated rulemaking,
define for purposes of this subsection the terms ‘franchiser’, ‘fran-
chise network’, and ‘franchisee’.

“(d) CERTAIN COLLECTIVELY BARGAINED PLANS.—

“(1) IN GENERAL.—In the case of a group health plan de-
scribed in paragraph (2)—

“(A) the requirements of subsection (a) and section
801(a)(1) shall be deemed met;

“(B) the joint board of trustees shall be deemed a board
of trustees with respect to which the requirements of sub-
section (b) are met; and

“(C) the requirements of section 804 shall be deemed
met.

“(2) REQUIREMENTS.—A group health plan is described in
this paragraph if—

“(A) the plan is a multiemployer plan; or

“(B) the plan is in existence on April 1, 2001, and would
be described in section 3(40)(A)(i) but solely for the failure
to meet the requirements of section 3(40)(C)(ii).

“(3) CONSTRUCTION.—A group health plan described in para-
graph (2) shall only be treated as an association health plan
under this part if the sponsor of the plan applies for, and ob-
tains, certification of the plan as an association health plan
under this part.

“SEC. 804. PARTICIPATION AND COVERAGE REQUIREMENTS.

“(a) COVERED EMPLOYERS AND INDIVIDUALS.—The requirements
of this subsection are met with respect to an association health
plan if, under the terms of the plan—

“(1) each participating employer must be—
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“(A) a member of the sponsor,

“(B) the sponsor, or

“(C) an affiliated member of the sponsor with respect to
which the requirements of subsection (b) are met,

except that, in the case of a sponsor which is a professional as-
sociation or other individual-based association, if at least one
of the officers, directors, or employees of an employer, or at
least one of the individuals who are partners in an employer
and who actively participates in the business, is a member or
such an affiliated member of the sponsor, participating employ-
ers may also include such employer; and

“2) all individuals commencing coverage under the plan
after certification under this part must be—

“(A) active or retired owners (including self-employed in-
dividuals), officers, directors, or employees of, or partners
in, participating employers; or

“(B) the beneficiaries of individuals described in sub-
paragraph (A).

“(b) COVERAGE OF PREVIOUSLY UNINSURED EMPLOYEES.—In the
case of an association health plan in existence on the date of the
enactment of the Bipartisan Patient Protection Act, an affiliated
member of the sponsor of the plan may be offered coverage under
the plan as a participating employer only if—

“(1) the affiliated member was an affiliated member on the
date of certification under this part; or

“(2) during the 12-month period preceding the date of the of-
fering of such coverage, the affiliated member has not main-
tained or contributed to a group health plan with respect to
any of its employees who would otherwise be eligible to partici-
pate in such association health plan.

“(c) INDIVIDUAL MARKET UNAFFECTED.—The requirements of this
subsection are met with respect to an association health plan if,
under the terms of the plan, no participating employer may provide
health insurance coverage in the individual market for any em-
ployee not covered under the plan which is similar to the coverage
contemporaneously provided to employees of the employer under
the plan, if such exclusion of the employee from coverage under the
plan is based on a health status-related factor with respect to the
employee and such employee would, but for such exclusion on such
basis, be eligible for coverage under the plan.

“(d) PROHIBITION OF DISCRIMINATION AGAINST EMPLOYERS AND
EMPLOYEES ELIGIBLE TO PARTICIPATE.—The requirements of this
subsection are met with respect to an association health plan if—

“(1) under the terms of the plan, all employers meeting the
preceding requirements of this section are eligible to qualify as
participating employers for all geographically available cov-
erage options, unless, in the case of any such employer, partici-
pation or contribution requirements of the type referred to in
section 2711 of the Public Health Service Act are not met;

“(2) upon request, any employer eligible to participate is fur-
nished information regarding all coverage options available
under the plan; and

“(8) the applicable requirements of sections 701, 702, and
703 are met with respect to the plan.
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“SEC. 805. OTHER REQUIREMENTS RELATING TO PLAN DOCUMENTS,

CONTRIBUTION RATES, AND BENEFIT OPTIONS.

“(a) IN GENERAL.—The requirements of this section are met with
respect to an association health plan if the following requirements
are met:

“(1) CONTENTS OF GOVERNING INSTRUMENTS.—The instru-
ments governing the plan include a written instrument, meet-
ing the requirements of an instrument required under section
402(a)(1), which—

“(A) provides that the board of trustees serves as the
named fiduciary required for plans under section 402(a)(1)
and serves in the capacity of a plan administrator (re-
ferred to in section 3(16)(A));

“(B) provides that the sponsor of the plan is to serve as
plan sponsor (referred to in section 3(16)(B)); and

“(C) incorporates the requirements of section 806.

“(2) CONTRIBUTION RATES MUST BE NONDISCRIMINATORY.—

“(A) The contribution rates for any participating small
employer do not vary on the basis of the claims experience
of such employer and do not vary on the basis of the type
of business or industry in which such employer is engaged.

“(B) Nothing in this title or any other provision of law
shall be construed to preclude an association health plan,
or a health insurance issuer offering health insurance cov-
erage in connection with an association health plan,
from—

“(1) setting contribution rates based on the claims
experience of the plan; or
“(i1) varying contribution rates for small employers
in a State to the extent that such rates could vary
using the same methodology employed in such State
for regulating premium rates in the small group mar-
ket with respect to health insurance coverage offered
in connection with bona fide associations (within the
meaning of section 2791(d)(3) of the Public Health
Service Act),
subject to the requirements of section 702(b) relating to
contribution rates.

“(3) FLOOR FOR NUMBER OF COVERED INDIVIDUALS WITH RE-
SPECT TO CERTAIN PLANS.—If any benefit option under the plan
does not consist of health insurance coverage, the plan has as
of the beginning of the plan year not fewer than 1,000 partici-
pants and beneficiaries.

“(4) MARKETING REQUIREMENTS.—

“(A) IN GENERAL.—If a benefit option which consists of
health insurance coverage is offered under the plan, State-
licensed insurance agents shall be used to distribute to
small employers coverage which does not consist of health
insurance coverage in a manner comparable to the manner
in which such agents are used to distribute health insur-
ance coverage.

“(B) STATE-LICENSED INSURANCE AGENTS.—For purposes
of subparagraph (A), the term ‘State-licensed insurance
agents’ means one or more agents who are licensed in a
State and are subject to the laws of such State relating to
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licensure, qualification, testing, examination, and con-
tinuing education of persons authorized to offer, sell, or so-
licit health insurance coverage in such State.

“(5) REGULATORY REQUIREMENTS.—Such other requirements
as the applicable authority determines are necessary to carry
out the purposes of this part, which shall be prescribed by the
applicable authority by regulation through negotiated rule-
making.

“(b) ABILITY OF ASSOCIATION HEALTH PLANS TO DESIGN BENEFIT
OPTIONS.—Subject to section 514(e), nothing in this part or any
provision of State law (as defined in section 514(c)(1)) shall be con-
strued to preclude an association health plan, or a health insurance
issuer offering health insurance coverage in connection with an as-
sociation health plan, from exercising its sole discretion in selecting
the specific items and services consisting of medical care to be in-
cluded as benefits under such plan or coverage, except (subject to
section 514) in the case of any law to the extent that it (1) prohibits
an exclusion of a specific disease from such coverage, or (2) is not
preempted under section 731(a)(1) with respect to matters governed
by section 711 or 712.

“SEC. 806. MAINTENANCE OF RESERVES AND PROVISIONS FOR SOL-

VENCY FOR PLANS PROVIDING HEALTH BENEFITS IN AD-

DITION TO HEALTH INSURANCE COVERAGE.

“(a) IN GENERAL.—The requirements of this section are met with
respect to an association health plan if—

“(1) the benefits under the plan consist solely of health insur-
ance coverage; or

“(2) if the plan provides any additional benefit options which
do not consist of health insurance coverage, the plan—

“(A) establishes and maintains reserves with respect to
such additional benefit options, in amounts recommended
by the qualified actuary, consisting of—

“(1) a reserve sufficient for unearned contributions;

“(ii) a reserve sufficient for benefit liabilities which
have been incurred, which have not been satisfied, and
for which risk of loss has not yet been transferred, and
for expected administrative costs with respect to such
benefit liabilities;

“(iii) a reserve sufficient for any other obligations of
the plan; and

“(iv) a reserve sufficient for a margin of error and
other fluctuations, taking into account the specific cir-
cumstances of the plan; and

“(B) establishes and maintains aggregate and specific ex-
cess/stop loss insurance and solvency indemnification,
with respect to such additional benefit options for which
risk of loss has not yet been transferred, as follows:

“(1) The plan shall secure aggregate excess/stop loss
insurance for the plan with an attachment point which
is not greater than 125 percent of expected gross an-
nual claims. The applicable authority may by regula-
tion, through negotiated rulemaking, provide for up-
ward adjustments in the amount of such percentage in
specified circumstances in which the plan specifically
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provides for and maintains reserves in excess of the
amounts required under subparagraph (A).

“(ii) The plan shall secure specific excess/stop loss
insurance for the plan with an attachment point which
is at least equal to an amount recommended by the
plan’s qualified actuary. The applicable authority may
by regulation, through negotiated rulemaking, provide
for adjustments in the amount of such insurance in
specified circumstances in which the plan specifically
provides for and maintains reserves in excess of the
amounts required under subparagraph (A).

“(iii)) The plan shall secure indemnification insur-
ance for any claims which the plan is unable to satisfy
by reason of a plan termination.

Any regulations prescribed by the applicable authority pursuant to
clause (i) or (ii) of subparagraph (B) may allow for such adjust-
ments in the required levels of excess/stop loss insurance as the
qualified actuary may recommend, taking into account the specific
circumstances of the plan.

“(b) MINIMUM SURPLUS IN ADDITION TO CLAIMS RESERVES.—In
the case of any association health plan described in subsection
(a)(2), the requirements of this subsection are met if the plan es-
tablishes and maintains surplus in an amount at least equal to—

“(1) $500,000, or

“2) such greater amount (but not greater than $2,000,000)
as may be set forth in regulations prescribed by the applicable
authority through negotiated rulemaking, based on the level of
aggregate and specific excess/stop loss insurance provided with
respect to such plan.

“(c) ADDITIONAL REQUIREMENTS.—In the case of any association
health plan described in subsection (a)(2), the applicable authority
may provide such additional requirements relating to reserves and
excess/stop loss insurance as the applicable authority considers ap-
propriate. Such requirements may be provided by regulation,
through negotiated rulemaking, with respect to any such plan or
any class of such plans.

“(d) ADJUSTMENTS FOR EXCESS/STOP L0SS INSURANCE.—The ap-
plicable authority may provide for adjustments to the levels of re-
serves otherwise required under subsections (a) and (b) with re-
spect to any plan or class of plans to take into account excess/stop
loss insurance provided with respect to such plan or plans.

“(e) ALTERNATIVE MEANS OF COMPLIANCE.—The applicable au-
thority may permit an association health plan described in sub-
section (a)(2) to substitute, for all or part of the requirements of
this section (except subsection (a)(2)(B)(iii)), such security, guar-
antee, hold-harmless arrangement, or other financial arrangement
as the applicable authority determines to be adequate to enable the
plan to fully meet all its financial obligations on a timely basis and
is otherwise no less protective of the interests of participants and
beneficiaries than the requirements for which it is substituted. The
applicable authority may take into account, for purposes of this
subsection, evidence provided by the plan or sponsor which dem-
onstrates an assumption of liability with respect to the plan. Such
evidence may be in the form of a contract of indemnification, lien,
bonding, insurance, letter of credit, recourse under applicable terms
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of the plan in the form of assessments of participating employers,
security, or other financial arrangement.

“(f) MEASURES TO ENSURE CONTINUED PAYMENT OF BENEFITS BY
CERTAIN PLANS IN DISTRESS.—

“(1) PAYMENTS BY CERTAIN PLANS TO ASSOCIATION HEALTH
PLAN FUND.—

“(A) IN GENERAL.—In the case of an association health
plan described in subsection (a)(2), the requirements of
this subsection are met if the plan makes payments into
the Association Health Plan Fund under this subpara-
graph when they are due. Such payments shall consist of
annual payments in the amount of $5,000, and, in addition
to such annual payments, such supplemental payments as
the Secretary may determine to be necessary under para-
graph (2). Payments under this paragraph are payable to
the Fund at the time determined by the Secretary. Initial
payments are due in advance of certification under this
part. Payments shall continue to accrue until a plan’s as-
sets are distributed pursuant to a termination procedure.

“(B) PENALTIES FOR FAILURE TO MAKE PAYMENTS.—If any
payment is not made by a plan when it is due, a late pay-
ment charge of not more than 100 percent of the payment
which was not timely paid shall be payable by the plan to
the Fund.

“(C) CONTINUED DUTY OF THE SECRETARY.—The Sec-
retary shall not cease to carry out the provisions of para-
graph (2) on account of the failure of a plan to pay any
payment when due.

“(2) PAYMENTS BY SECRETARY TO CONTINUE EXCESS/STOP
LOSS INSURANCE COVERAGE AND INDEMNIFICATION INSURANCE
COVERAGE FOR CERTAIN PLANS.—In any case in which the ap-
plicable authority determines that there is, or that there is rea-
son to believe that there will be: (A) a failure to take necessary
corrective actions under section 809(a) with respect to an asso-
ciation health plan described in subsection (a)(2); or (B) a ter-
mination of such a plan under section 809(b) or 810(b)(8) (and,
if the applicable authority is not the Secretary, certifies such
determination to the Secretary), the Secretary shall determine
the amounts necessary to make payments to an insurer (des-
ignated by the Secretary) to maintain in force excess/stop loss
insurance coverage or indemnification insurance coverage for
such plan, if the Secretary determines that there is a reason-
able expectation that, without such payments, claims would
not be satisfied by reason of termination of such coverage. The
Secretary shall, to the extent provided in advance in appropria-
tion Acts, pay such amounts so determined to the insurer des-
ignated by the Secretary.

“(3) ASSOCIATION HEALTH PLAN FUND.—

“(A) IN GENERAL.—There is established on the books of
the Treasury a fund to be known as the ‘Association
Health Plan Fund’. The Fund shall be available for mak-
ing payments pursuant to paragraph (2). The Fund shall
be credited with payments received pursuant to paragraph
(1)(A), penalties received pursuant to paragraph (1)(B);
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and earnings on investments of amounts of the Fund
under subparagraph (B).

“B) INVESTMENT.—Whenever the Secretary determines
that the moneys of the fund are in excess of current needs,
the Secretary may request the investment of such amounts
as the Secretary determines advisable by the Secretary of
the Treasury in obligations issued or guaranteed by the
United States.

“(g) ExXceEss/STop L0OSs INSURANCE.—For purposes of this
section—

“(1) AGGREGATE EXCESS/STOP LOSS INSURANCE.—The term
‘aggregate excess/stop loss insurance’ means, in connection
with an association health plan, a contract—

“(A) under which an insurer (meeting such minimum
standards as the applicable authority may prescribe by
regulation through negotiated rulemaking) provides for
payment to the plan with respect to aggregate claims
under the plan in excess of an amount or amounts speci-
fied in such contract;

“(B) which is guaranteed renewable; and

“(C) which allows for payment of premiums by any third
party on behalf of the insured plan.

“(2) SPECIFIC EXCESS/STOP LOSS INSURANCE.—The term ‘spe-
cific excess/stop loss insurance’ means, in connection with an
association health plan, a contract—

“(A) under which an insurer (meeting such minimum
standards as the applicable authority may prescribe by
regulation through negotiated rulemaking) provides for
payment to the plan with respect to claims under the plan
in connection with a covered individual in excess of an
amount or amounts specified in such contract in connec-
tion with such covered individual;

“(B) which is guaranteed renewable; and

“(C) which allows for payment of premiums by any third
party on behalf of the insured plan.

“(h) INDEMNIFICATION INSURANCE.—For purposes of this section,
the term ‘indemnification insurance’ means, in connection with an
association health plan, a contract—

“(1) under which an insurer (meeting such minimum stand-
ards as the applicable authority may prescribe through nego-
tiated rulemaking) provides for payment to the plan with re-
spect to claims under the plan which the plan is unable to sat-
isfy by reason of a termination pursuant to section 809(b) (re-
lating to mandatory termination);

“(2) which is guaranteed renewable and noncancellable for
any reason (except as the applicable authority may prescribe
by regulation through negotiated rulemaking); and

“(3) which allows for payment of premiums by any third
party on behalf of the insured plan.

“(1) RESERVES.—For purposes of this section, the term ‘reserves’
means, in connection with an association health plan, plan assets
which meet the fiduciary standards under part 4 and such addi-
tional requirements regarding liquidity as the applicable authority
may prescribe through negotiated rulemaking.

“(j) SOLVENCY STANDARDS WORKING GROUP.—
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“(1) IN GENERAL.—Within 90 days after the date of the enact-
ment of the Bipartisan Patient Protection Act, the applicable
authority shall establish a Solvency Standards Working Group.
In prescribing the initial regulations under this section, the ap-
plicable authority shall take into account the recommendations
of such Working Group.

“(2) MEMBERSHIP.—The Working Group shall consist of not
more than 15 members appointed by the applicable authority.
The applicable authority shall include among persons invited
to membership on the Working Group at least one of each of
the following:

“(A) a representative of the National Association of In-
surance Commissioners;

“(B) a representative of the American Academy of Actu-
aries;

“(C) a representative of the State governments, or their
interests;

“D) a representative of existing self-insured arrange-
ments, or their interests;

“(E) a representative of associations of the type referred
to in section 801(b)(1), or their interests; and

“(F) a representative of multiemployer plans that are
group health plans, or their interests.

“SEC. 807. REQUIREMENTS FOR APPLICATION AND RELATED RE-

QUIREMENTS.

“(a) FILING FEE.—Under the procedure prescribed pursuant to
section 802(a), an association health plan shall pay to the applica-
ble authority at the time of filing an application for certification
under this part a filing fee in the amount of $5,000, which shall
be available in the case of the Secretary, to the extent provided in
appropriation Acts, for the sole purpose of administering the certifi-
cation procedures applicable with respect to association health
plans.

“(b) INFORMATION TO BE INCLUDED IN APPLICATION FOR CERTIFI-
CATION.—An application for certification under this part meets the
requirements of this section only if it includes, in a manner and
form which shall be prescribed by the applicable authority through
negotiated rulemaking, at least the following information:

f“(l) IDENTIFYING INFORMATION.—The names and addresses
0 f—
“(A) the sponsor; and
“(B) the members of the board of trustees of the plan.

“(2) STATES IN WHICH PLAN INTENDS TO DO BUSINESS.—The
States in which participants and beneficiaries under the plan
are to be located and the number of them expected to be lo-
cated in each such State.

“(3) BONDING REQUIREMENTS.—Evidence provided by the
board of trustees that the bonding requirements of section 412
will be met as of the date of the application or (if later) com-
mencement of operations.

“(4) PLAN DOCUMENTS.—A copy of the documents governing
the plan (including any bylaws and trust agreements), the
summary plan description, and other material describing the
benefits that will be provided to participants and beneficiaries
under the plan.
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“(5) AGREEMENTS WITH SERVICE PROVIDERS.—A copy of any
agreements between the plan and contract administrators and
other service providers.

“(6) FUNDING REPORT.—In the case of association health
plans providing benefits options in addition to health insurance
coverage, a report setting forth information with respect to
such additional benefit options determined as of a date within
the 120-day period ending with the date of the application, in-
cluding the following:

“(A) RESERVES.—A statement, certified by the board of
trustees of the plan, and a statement of actuarial opinion,
signed by a qualified actuary, that all applicable require-
ments of section 806 are or will be met in accordance with
regulations which the applicable authority shall prescribe
through negotiated rulemaking.

“(B) ADEQUACY OF CONTRIBUTION RATES.—A statement of
actuarial opinion, signed by a qualified actuary, which sets
forth a description of the extent to which contribution
rates are adequate to provide for the payment of all obliga-
tions and the maintenance of required reserves under the
plan for the 12-month period beginning with such date
within such 120-day period, taking into account the ex-
pected coverage and experience of the plan. If the contribu-
tion rates are not fully adequate, the statement of actu-
arial opinion shall indicate the extent to which the rates
are inadequate and the changes needed to ensure ade-
quacy.

“(C) CURRENT AND PROJECTED VALUE OF ASSETS AND LI-
ABILITIES.—A statement of actuarial opinion signed by a
qualified actuary, which sets forth the current value of the
assets and liabilities accumulated under the plan and a
projection of the assets, liabilities, income, and expenses of
the plan for the 12-month period referred to in subpara-
graph (B). The income statement shall identify separately
the plan’s administrative expenses and claims.

“(D) COSTS OF COVERAGE TO BE CHARGED AND OTHER EX-
PENSES.—A statement of the costs of coverage to be
charged, including an itemization of amounts for adminis-
tration, reserves, and other expenses associated with the
operation of the plan.

“E) OTHER INFORMATION.—Any other information as
may be determined by the applicable authority, by regula-
tion through negotiated rulemaking, as necessary to carry
out the purposes of this part.

“(c) FILING NOTICE OF CERTIFICATION WITH STATES.—A certifi-
cation granted under this part to an association health plan shall
not be effective unless written notice of such certification is filed
with the applicable State authority of each State in which at least
25 percent of the participants and beneficiaries under the plan are
located. For purposes of this subsection, an individual shall be con-
sidered to be located in the State in which a known address of such
individual is located or in which such individual is employed.

“(d) NOTICE OF MATERIAL CHANGES.—In the case of any associa-
tion health plan certified under this part, descriptions of material
changes in any information which was required to be submitted
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with the application for the certification under this part shall be
filed in such form and manner as shall be prescribed by the appli-
cable authority by regulation through negotiated rulemaking. The
applicable authority may require by regulation, through negotiated
rulemaking, prior notice of material changes with respect to speci-
fied matters which might serve as the basis for suspension or rev-
ocation of the certification.

“(e) REPORTING REQUIREMENTS FOR CERTAIN ASSOCIATION
HEALTH PLANS.—An association health plan certified under this
part which provides benefit options in addition to health insurance
coverage for such plan year shall meet the requirements of section
103 by filing an annual report under such section which shall in-
clude information described in subsection (b)(6) with respect to the
plan year and, notwithstanding section 104(a)(1)(A), shall be filed
with the applicable authority not later than 90 days after the close
of the plan year (or on such later date as may be prescribed by the
applicable authority). The applicable authority may require by reg-
ulation through negotiated rulemaking such interim reports as it
considers appropriate.

“(f) ENGAGEMENT OF QUALIFIED ACTUARY.—The board of trustees
of each association health plan which provides benefits options in
addition to health insurance coverage and which is applying for
certification under this part or is certified under this part shall en-
gage, on behalf of all participants and beneficiaries, a qualified ac-
tuary who shall be responsible for the preparation of the materials
comprising information necessary to be submitted by a qualified ac-
tuary under this part. The qualified actuary shall utilize such as-
sumptions and techniques as are necessary to enable such actuary
to form an opinion as to whether the contents of the matters re-
ported under this part—

“(1) are in the aggregate reasonably related to the experience
of the plan and to reasonable expectations; and
“(2) represent such actuary’s best estimate of anticipated ex-
perience under the plan.
The opinion by the qualified actuary shall be made with respect to,
and shall be made a part of, the annual report.

“SEC. 808. NOTICE REQUIREMENTS FOR VOLUNTARY TERMINATION.

“Except as provided in section 809(b), an association health plan
which is or has been certified under this part may terminate (upon
or at any time after cessation of accruals in benefit liabilities) only
if the board of trustees—

“(1) not less than 60 days before the proposed termination
date, provides to the participants and beneficiaries a written
notice of intent to terminate stating that such termination is
intended and the proposed termination date;

“(2) develops a plan for winding up the affairs of the plan in
connection with such termination in a manner which will re-
sult in timely payment of all benefits for which the plan is obli-
gated; and

“(3) submits such plan in writing to the applicable authority.

Actions required under this section shall be taken in such form and
manner as may be prescribed by the applicable authority by regu-
lation through negotiated rulemaking.
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“SEC. 809. CORRECTIVE ACTIONS AND MANDATORY TERMINATION.

“(a) AcTIONS TO AvoID DEPLETION OF RESERVES.—An association
health plan which is certified under this part and which provides
benefits other than health insurance coverage shall continue to
meet the requirements of section 806, irrespective of whether such
certification continues in effect. The board of trustees of such plan
shall determine quarterly whether the requirements of section 806
are met. In any case in which the board determines that there is
reason to believe that there is or will be a failure to meet such re-
quirements, or the applicable authority makes such a determina-
tion and so notifies the board, the board shall immediately notify
the qualified actuary engaged by the plan, and such actuary shall,
not later than the end of the next following month, make such rec-
ommendations to the board for corrective action as the actuary de-
termines necessary to ensure compliance with section 806. Not
later than 30 days after receiving from the actuary recommenda-
tions for corrective actions, the board shall notify the applicable au-
thority (in such form and manner as the applicable authority may
prescribe by regulation through negotiated rulemaking) of such rec-
ommendations of the actuary for corrective action, together with a
description of the actions (if any) that the board has taken or plans
to take in response to such recommendations. The board shall
thereafter report to the applicable authority, in such form and fre-
quency as the applicable authority may specify to the board, re-
garding corrective action taken by the board until the requirements
of section 806 are met.

“(b) MANDATORY TERMINATION.—In any case in which—

“(1) the applicable authority has been notified under sub-
section (a) of a failure of an association health plan which is
or has been certified under this part and is described in section
806(a)(2) to meet the requirements of section 806 and has not
been notified by the board of trustees of the plan that correc-
tivg action has restored compliance with such requirements;
an

“(2) the applicable authority determines that there is a rea-
sonable expectation that the plan will continue to fail to meet
the requirements of section 806,

the board of trustees of the plan shall, at the direction of the appli-
cable authority, terminate the plan and, in the course of the termi-
nation, take such actions as the applicable authority may require,
including satisfying any claims referred to in section
806(a)(2)(B)(iii) and recovering for the plan any liability under sub-
section (a)(2)(B)(iii) or (e) of section 806, as necessary to ensure
that the affairs of the plan will be, to the maximum extent pos-
sible, wound up in a manner which will result in timely provision
of all benefits for which the plan is obligated.
“SEC. 810. TRUSTEESHIP BY THE SECRETARY OF INSOLVENT ASSOCIA-
TION HEALTH PLANS PROVIDING HEALTH BENEFITS IN
ADDITION TO HEALTH INSURANCE COVERAGE.

“(a) APPOINTMENT OF SECRETARY AS TRUSTEE FOR INSOLVENT
PLaNS.—Whenever the Secretary determines that an association
health plan which is or has been certified under this part and
which is described in section 806(a)(2) will be unable to provide
benefits when due or is otherwise in a financially hazardous condi-
tion, as shall be defined by the Secretary by regulation through ne-
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gotiated rulemaking, the Secretary shall, upon notice to the plan,
apply to the appropriate United States district court for appoint-
ment of the Secretary as trustee to administer the plan for the du-
ration of the insolvency. The plan may appear as a party and other
interested persons may intervene in the proceedings at the discre-
tion of the court. The court shall appoint such Secretary trustee if
the court determines that the trusteeship is necessary to protect
the interests of the participants and beneficiaries or providers of
medical care or to avoid any unreasonable deterioration of the fi-
nancial condition of the plan. The trusteeship of such Secretary
shall continue until the conditions described in the first sentence
of this subsection are remedied or the plan is terminated.

“(b) POWERS AS TRUSTEE.—The Secretary, upon appointment as
trustee under subsection (a), shall have the power—

“(1) to do any act authorized by the plan, this title, or other
applicable provisions of law to be done by the plan adminis-
trator or any trustee of the plan;

“(2) to require the transfer of all (or any part) of the assets
and records of the plan to the Secretary as trustee;

“(3) to invest any assets of the plan which the Secretary
holds in accordance with the provisions of the plan, regulations
prescribed by the Secretary through negotiated rulemaking,
and applicable provisions of law;

“(4) to require the sponsor, the plan administrator, any par-
ticipating employer, and any employee organization rep-
resenting plan participants to furnish any information with re-
spect to the plan which the Secretary as trustee may reason-
ably need in order to administer the plan;

“(5) to collect for the plan any amounts due the plan and to
recover reasonable expenses of the trusteeship;

“(6) to commence, prosecute, or defend on behalf of the plan
any suit or proceeding involving the plan;

“(7) to issue, publish, or file such notices, statements, and re-
ports as may be required by the Secretary by regulation
through negotiated rulemaking or required by any order of the
court;

“(8) to terminate the plan (or provide for its termination in
accordance with section 809(b)) and liquidate the plan assets,
to restore the plan to the 